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| ARGUMENT
I  Elane Photography Did Not Violate NMHRA.

Amici Small Businesses attempt to distort, rather than refufe, - Elane
Photogréphy’s arguméﬁts v{)hy the Company did not engage in unlawful sexual-
- orientation discrimination. [SBBr.'7-1 1] Elane Photography"s_.position is sim_ple: it
declined Willock’s request because the Huguenins did rllot.' Want to create images
expressing messages .about marriége that conflict with their beliefs [Tr.87]; Elane |
PhotA:og'raphy. otherwise 'réadily serves homosexuals Where the expression that the
custémer asks the Company to create does not communicate méésages that conflict A_
with the Huguenins’ bgliefs'[Tr;lll, 115]; and ,therefo're‘ the Company does not
discriminate because of their customers’ sexual orienté;tion. Coﬁtr-ary to Small
Businesses’ assertions, this 1s no.t' an attempt to distinguish between Willock’s
conduct “and her :status as a member of a protected class.” [SBBr. 11] Rather, it
hinges on whether the Cuétomer’s request would require ‘thé business to create
expression and whether the businéss declined that work because it did not want to -

create expression conveying messages contrary to its owners’ beliefs. Nothing

! The following citations refer to the briefs filed in support of Willock: (1) “SBBr.”
refers to the Brief of New Mexico Small Businesses; (2) “ACLUBL.” refers to the
Brief of ACLU Foundation and ACLU of New Mexico; and (3) “LPBr.” refers to
the Brief of Law Professors Steven H. Shiffrin and Michael C. Dorf. The following
citations refer to the briefs filed in support of Elane Photography: (1) “WPBr.”
refers to the Brief of Wedding Photographers; and (2) “CatoBr.” refers to the Brief
of the Cato Institute and Professors Eugene Volokh and Dale Carpenter.
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about this expression- and message-focused standard is unworkable or suspect. On
the contrary, a failufe to heed it ;‘would launch this Coui't headlong into an
unconstituﬁonal applicatioh_ of the NMHRA.” [BIC11]

Unable to show that Elane Phdtography declined Willock’s request because
~of her sexual 6rientati6n, Willock and Small Businesses try to erase NMHRA’s
“because of” requiremgnf, asserting that the statute prohibits “both ‘direct[]’ and
‘indirect|[]’ discrimination” [AB7 (alterations in original)] and_ :thus is not
concerned with motivations.l [SBBr.12-13] But this ‘argument warps .NMHRA’S
plain lahgué,ge, which states that a ﬁublic éccommodat,ion shall not “make a
distinction, directly or in_diréctly, in offering or refusing to offer its se&ices ce
because of . . . sexual brieﬁtation.” NMSA 1978, § 28-1-7(F). The adverbs
“directly” and “indirecftly’; modify the verb phrase “make a distinction”; they do
not qualify ‘the words “because of.” Thus, while NMHRA prohibits a public
accommodation ﬁorﬁ effectuating diSCrimination by rﬁaking direct or indirect
distinctions, a complainant must nevertheless show that the public accommodation
made that direct or indirect distinction becduse of sexual orientation.. Tellingly,
none of the cases that Small Businesses cite applied a statuté éontaining the
“indirect[]” language at issue here. [SBBr.12-13 (citing four casesQ—GonzaZes,

Hill, Murray, and Miller—two of which are unpublished)]



The language of NMHRA'’s public-accofnmodation prbvision thus does not
support disparate-im’pact claims, U.S. Suprefne_ Court prgcedenf is _in'str_ucti\}e. That
Court has permitted disparate-impact claims only where the language of a
| .nondiscriminatibn statute itself referenceé ‘the “effects” or results of an actor’s
conduct. See Smith v. City of Jackson, 544 U.S. 228,A 236 (2005) (holding that
Section 4(a)(2) of Age Discriminatidn in Employment Act (ADEA), much like
Title VH_, perrnifs disparate-impact claims because the text of the statute “focuses
on the effecfs of the action on the einplbyee rather than the m’otivafion for the
action of the employer”)¢ But where a statute does not speak to effec_té or feéults,
the Court has declined to read in disﬁarate—impact claims. See id. at '23'.6'n..6 (noting
that althéugh Section 4(a)(2) of ADEA woﬁld suppoﬁ disparate;impact claims,
Section 4(a)(1) wbuld not because the it focuses on the “actions wifh respect to the
'targe’téd individual” and not on the effects of results of those actions); Alexa_ndér V.
Sandoyal, 532'-U.S. 275, 280-81 ‘(2001) (holding that Title VI, Whiéh prohibits only
intentional discrimination, does not support disparate-imbact claiﬁs). Here,‘
NMHRA does not mention effects or results, but rather predicates 1iability sqﬁarcly
on intent—that is, acting “becausé of” a protected characteristic. See § 28-1-7(F),

Willock thus cannot resort to a disparate-impact claim here.



IIL, | Elane Phqtography Has Established Its Compelled-Spégch Claim.

Elane Phbtography has shown that this _apﬁlicatio_n of NMHRA violates its
compelled—speech :rights by fdfcing the Company to create photographs telling the
story of same-sex corrimi‘;ment ceremonies -and coﬁveying messages about
mérriage that conﬂi;:t with the Huguenins’ beliefs. [BIC12-35] Willock’s amici
resist this conclusion. But their arguments are inconsistent ‘aniong themselves,
occasionally contradictory to Willock’s own, and even at times beneficial to Elane
Photography. One constant neverthel.ess‘ exists amoﬁg Willdck’s amici’s briefs.
Like Willock, her amici barely. invoke .thc' Court of Appeals’ misbegotten
compelled-sp‘_eech analysis, which, as We have deﬁonstratéd, érroneously patterned
its reasoning' after irrelevant éxpressive—conduct/symbolic-speech principles
[BIC16-17], ahd' quoted almost verbatim (without attfibution) from a Supreme
Court dissent. [CatoBr.18-19] Amici 'have: thus sought firmer foundation
elsewhere, but to no avail,

A.  Expression Created for Profit on Behalf of Others Is Fully
Protected Speech. | . .

Willock and her amici, specifically Amici A‘CLU, attack expression by -
busihesées for disfavored treatment and, in aﬁ inversion of our constitutional
hierarchy, attempt to elevate legisla‘,cively-enac'_ced nondiscrimination léws above
the First Amendmén_t_ protection afforded to fully protected speech engaged in for

profit. [ACLUBr. 9-14] ACLU claims that “[f]or over 150 years, the fundamental
| 4



‘principle of public accommodations law has been that when a business chooses to
solicit customers from the general public, it relinquishes [its constitutional]
autonomy over whom to serve.” [ACLUBr. 9] Yet this é.rgument rests on a flawed
fac.fual and legal premise.
Factually, ACLU’s argument assumes that Elane Photography advocates for
“the right | té. exclude customers simply because of théir statutorily protected
characferiStic. [ACLUBr. 14] We do not. The Company contends that the First
Amendfne_nt allows it to decline a request to create expressive photographs that
would convey messag;es contrary .to its owners’ beliefs. O_ﬁr compelled—speech
theory thus applies only where the application of a law cdmi_aels an entity to create
expressioh that would communi(;ate this sort of messagé, and where the business is
mOtiQated. by a de'sire not to express that message. It is thus abundantly clear that
~ we do not argue for the right to refuse to serve protected-class customers for no
better reason than an:laversion to a protected characteristic.

Legally, ACLU’S authority for its supposedly 15.0-pIUS-}?ear “fundamental
principle of public aébommodations law” is found wanting. [ACLUBr. 9-10] Its
argument rests on oﬁt—of-context quotes from non-controlling concurring Supreme
Court opinions (as well as two other irrelevant decisions) in cases not presenting
anything like the compelled-expréssion claim raised here. See New Yérk State Club

Ass’n, Inc. v. City of New York, 487 U.S. 1, 19-20 (1988) (O’Connor, J.,



concurring) (analyzing a membership gronp;s expressive-association claim that
challenged a statute on its face in a case that did not involve compelled speech),
Roberts v. US. Jaycees, 468 US 609, 634 (1984) (O’ Comnnor, I, concurring)
4 (analyzmg a membership group’s expressive-association claim that sought to
exclude women simply because of their sex in a case that did not invol_ve
compelled‘speech); Heart of Atlanta Motel, Inc. v. United States, 379 US. 241,
280—86 (1964) (Douglas, J .,. concurring) (arguing that Section 5 of the Fourteenth
~ Amendment glves Congress authority to enact the federal Civil Rights Act of
1964), Bell v. State of Md 378 U.S. 226 312—15 (1964) (Goldberg, J., concurrlng)
(argulng that the Fourteenth Amendment itself prohibits racial discrimination in
privetcly owned places of public acccmmcdation); see also Ohralik v. Ohio State
Bar Ass’'n, 436 U.S. 447, 454 (1978) (afﬁrming a law banning attorneys’ in-person
solicitation of clients); Messenger v State, 41 N.W. 638, 639 (Neb. 1889) (denjing
tacial-discrimination claim against barbershop for refusing to shave a black man in
a case Where the barbershop did not assert any constitutional defense). These
irrelevant cases do not even remotely establish a “fundamental principle of public
accommodations law” that would foreclose Elane Photography’s compelled-speech
claim.

Undeterred, ACLU presses on, arguing that the First Amendment does not

- protect a “photographer for hire” against an application of NMHRA that would

- 6



require her to create pictures expreSsiﬁg messages that conflict with her
convic_tions; [ACLUBr. 12-13] But the fact that a photographer is paid to créate'
expressibn does not disqualify her from First Aniehdrﬁerit safeguards. “It is well |
settled that a speaker’s rights are not lost merely.beceuise compensation is rece‘ived;'
a speaker is no less a &peaker because he or she is paid to sbeak.” Riley v. Nat’l
Fed'n of the Blind of N.C., 487 U.S. 781, 801 (1988) (emphasis added); see also
Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 2665 (2011) (expressioﬁ with “an
economié motive” is protected speech). Nor is First .Amendm_e‘nt protection losf o
simply becausé expressioﬁ “takes place under commerocial | éuépices.” Swmith v.
California, 361 .'U.S. 147, 150 (1959). Indéed, ACLU acknowledges elsewﬁere in
its brief that “'spee;:h doeé not lose its ’cvonstitutiOnal protection wheneyér it is
creatéd or sold Jfor proﬁi.” [ACLUBr. 11 (citing New York Times Co. v. Sullivan,
376 U.S. 254, 265-66 (1964)) (emphasis added)] |

The .apparently disqualifying factor, in ACLU’s eyes, is that | Elane
Photogféphy creates its expression at the "‘réqués ” and “on behalf of” its
customers, [ACLUBr. 12-13] But ACLU cites nov precedent for this assertion, -
which is not surprising because Supreme Court precedent belies it.- That Elane
Photography is acting at the “request” of customers is not a disqualifying factor,
for the First Amendment does not “fequire a speaker to gen;:rate, as an original

matter, [the] item[s] featured in [its] communication.” Hurley v. Irish-American



Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557, 569-70 (1995)
(discussing many examf)les); see also Arkansas Educ. Television Comm’'n v.
Forbes, 523 U.S. 666, 674 ( 1998) (“Although programming decisions -[of a i)ublic
broadcaster]"often involve the. compilation of the speech . of third parties, the =
decisions nonetheless constitute communicative acts”). Nor 'all*e coﬁStitutional
protections disabled because Elane Phbtography creates pictures felling the story of
the day “on behalf of” its customers. The Supreme Court in Riley found that
professional fundraisers, Who'wére paid to speak their customers’ message on their
customers’ behalf, were fully safeguérded by the Compelled—speeéﬂ doctrine. 487
U.S. at 795-98. Likewise, the Court in Sullivan, a case that ACLU cit.es,. concluded
that the New York Times was engaged in protected expression When it selected
‘and printed a paid _advertisement on behalf of its customer. 376 U.S. at'265'—.66; see
also Hurley, 515 U.S. Aat 570 (discussing Sullivan). Hence, Elane Photography is
not outside First Amendment aegis simply because it creates expression at the
request and on behalf of its customers.

Moreover, fhroﬁgh this -argument, ACLU Wrongly ifnplies that Elaine is a
mechanistic extension of her customers and does not contribute any expressive
measure to the creation of h§r wedding photographs. This insinuation cannot be

| maintained on the undisputed record in this case, aé we demonstrate at length in

Section (IT)(C)(1) below.



To salvage this argufhenf, ACLU suggests-thét a business forfeits its First
- Amendment right againsf compelled' speech when it markets ité services to the -
public [ACLUBr. 8] of “agrees to take phétogréphs on behalf of some customers
from the general public.” [ACLUBr. 12;13] Once again, ho precedent supports -
either of these assertions. The flaw with the markéting argument is apparent on its
face: it cannot be true that a business’s exercise of its First Amendment right td
market its services waives ifcs First Amendment right against compelled speech.
See Sorrell, 131 S. Ct.. at 2659 (speech in aid of “fnarketing” is “a form of
expression protected by the Free ‘Speech C.lause”).2 Nor does a business forfeit its
cbnstitﬁtional rights by -“agfeé[ing] to take photographs on behalf of some
customers from the general public.” [ACLUBr. 12-13] The “deci[sion] to exclude a
message [thé speaker] did not. like from the communication it chose 'to. maké,”
regardless of its past spéech on behalf of others, “is enough to 'invdke [the] right”

- against compelled speech. Hurley, 515 U.S. at 574.

2 Practically speaking, ACLU offers an empty alternative when it asserts that an
entity can preserve its constitutional rights by not marketing to the public.
[ACLUBr. 8] Under the broad statutory construction adopted by the Court of
Appeals and not challenged here, see Elane Photography, LLC v. Willock, 2012~
NMCA-086, 718, __ N.M. __, 284 P.3d 428, NMHRA’s public-accommodation
provision—which applies to any business that “provides . . . its services . . . to the
public,” NMSA 28-1-2(H), governs all businesses that put their name in the
YellowPages, start a website, operate a physical storefront open to the public, or
market themselves in any capacity. But a business must take at least some of these
steps to survive. The option of cloistering their services is no alternative at all.

9



The ACLU, in short, wrongly believes that the government can regulate the |
marketplace free of co_nSi:itutional restraints, thei'eby depriving eusiness owners of
their ability to chellenge the constitutionality of state laws applied against them.
But no constitutional principle transforms the marketplaee, or anywhere elee for.
that matter, into a “First Amendment Free Zone.” Cf. Board of Azrport Comm'rs of
Los Angeles v. Jews for Jesus, 482 U S. 569, 574 (1987). Business owners do not
‘ surrender their First Amendment rights at the marketplace gate. |

| In sum, then;_ despite its efforts, ACLU cannot relegate fully protected
| speech engaged in for profit beneath the demands of NMI—IRA |

B. ‘. Elane 'Photography Has Established a CompelledSpeech |

- Violation Because the Commission’s Decision Requires the

- Company to Create Expression Conveying Messages That Its

. Owners Deem Objectionable.

) Like Elane Photography and Willock, Arnici Law Profeesors separately
eddress two types -of compelled-speech violations. Law Professors’ description of
| the first type ef violation is not accurate, but to their credit, it is closer to Supreme
ACAourt stendards then Willock’s version. Law Professors argue that the first
category' of compelled-speech violations occurs when the government requires a
business ovirner such as a photographer “to affirm, carry; or produce a message that
contradicts her ideology.” [LPBr. 25] Unlike Willock, Law Professors ._do 'not' |

contend that this type of cempelled-speeeh violation requires a state-chosen

message, and thus their argument conflicts with Willock’s own.

10



Law Professors acknbwlédge that. “Wooley stands for the_propqsition that
persons cannot be compelléd to be a courier for messages they oppose.” [LPBr. 27-
28] They Vrecognize that “the. central concerﬁ of the Wooley Court was that
Maynard was being forced fo advertise .a slogan that Maynard fourd "morally,
ethicaliy, religiously, and 'po_lit'ically abhorre'nt.”; [LPBr. 27 (quo,ﬁng Wooley v.
Maynard, 430 U.S. 705, 713 (1977))] And they admit, as we and our amici argue
[RB6-9; CatoBr.11-13], that “the logic of Wobley should extend to creation of
messages as well as disse.minétion of messag_es[;]” [LPBr. 28] Thié collection of
concessions—speciﬁcéllyithe admission that “persohs cannot be compelled to be a
courier for messages thcy oppose”—demonstrates that Law Professors support our
argument that a cbmpelled-speech violation uhdef Wooley does not depend', on
whether the expréss,ion in the photographs is the Company’s or its customers’,
[RB6-7] |

- Law Profeséors thus go ..to Athe doorstep of' admitting that this application of
NMHRA violates the compélled-speech doctrine. The reason that Law Proféséors
stop short is unsustainable.. They claim that even thdugh Elaine is required to
create photographs conveying an approving and favorable story aboyt a wedding-
like same-sex commitment ceremony [LPBr. 3, 13, 31-32 (“[NMHRA] ha[s] the
effect of forcing [Elane Photography] to photograph [same-sex] ceremonies iﬁ

ways that make them look attractive”)], Elaine is not compelled to “produce a

11



message that contradicts her Biblical views or her views about public policy”
- tLPBr. 5] because those photographs would “sey nothing about the prop_er way to
, interpret the Bible and nothing about the need fof a father and mother in child
reering;” [LPBr. 4]' That argument is baseless, so much 50 that Willock does not
even assert it. : |
_ Td begin with, this argument conflicts with the Sﬁpreme Court’s directive
that courts must “give deference to an [entity’s] assertions regarding the nature of
its expression.” Boy Scouts of Am. v. Dale, 530 U.S. 640, 65'3. (2000). Therefore,
this Court should not countenance Law Professors’ presurﬁptien- to know. the
.Hu_guenins’ convictions and the messages comfnunieated "throu'gh Elaine’s
| ~ photographs better than the Huguenins do.
Mere fundamentally, fhough, this argument does not square ‘with Wooley.
| The motorists in Wooley.beiieved, based on their “moral[], ethicall[], fel'igious[]
and political[]” viewe,_ that the State’s motto-—“Live Free or V..D.ie”~—was
objectioneble and e message that they could not in good conscience convey.
Wooley, 430 US. at. 713. Even though that motto said nothing about morals, °
- religion, ethics, or polities, the Court found that the Maynards had a constitutional
right “to refuse to foster . . . an idea” they deemed “objectionable.” Id. at 715.
Likewise, here, the Hugueﬁins believe, based on their religious and pu,blic;policy

views, that an understanding of marriage other than the union of one man and one
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‘woman is objectionable and a message that they cannot in good conscience create.
[Tr.84-87, 921 Thefefore, even though_Eléne Photography’s pictures of a same-sex
| ceremony “séy nothing about the proper way to in’cefpret the Bible and nothing
~ about the ﬁeed for a father ahd mother in child réaring” [LPBr. 4], Wooley dictates
that Elane Photography has a compelled-speech fight not to. create images
expressi_ng_ messages about marri_age that the Huguehins. consider objectionabl'e. ,
Consequently, Law Professors’ feeble attempt to foreclose Elane Photogtaphy’s
compelled-speech clairﬁ Qn'this ground is unavailing. This issue aside, Law
Professofs ' own characterization of the compelled-speech doctrine, as recounted |
~ above, dehonstrates z‘hatEla%ze Photogfaphy should prevaz'l.

| Law Professors and Willock occasionally suggeét that a compelle.d—sﬁeech '
v.iolation occurs only where the compelled expfessibn conveys an ideological
message. [LPBi'. 11; ‘AB30{31] But tﬁis is not true. As we have shown, Supreme |
Courf pfecedent repeatedly procl_aims fhat' the rule ag@inst compelled speech
'?‘applies ﬁot only to expressions of value, opinion; or endorsement”—that is,
ideological messages—“bﬁt equally to statements of fac;t the speaker would rather
'avoid[_.]” Hurley, 515 U.S. at 573. [BIC25 (citing cases)] Moreover, expression
labki_ng “serious value . . . is still sheltered from govennnent regulation”; indeed,
even “wholly neutral futilities come ﬁnder the protection of free speech.” United

States v. Stevens, 130 S. Ct. 1577, 1591 (2010) (alterations omitted). A wealth of
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“legal authority (recounted here and in our other briefs) thus undermines Law
Professors’v'v and Willbck’s_ attempts tb impose én “ideological message” |
requirement on the compelled-épeech doctrine. [BIC25; RB8 n.i; CatoBr. 6, 8] Yet -
even if such a requirement exists, Elane,-Photoéaphy surely satisfies it. For
NMHRA would force Elaine to create photographs expressi'ng_ messages about the
basic deﬁniﬁon of marriage and the sexual périty of couples who enter marriage- -
like unions—ideas of undoﬁbtedly great public concern.

Law Professors also contend that Elane Photography’s qompelledespeech
claim is barred by Rumsfeld’s decision fo af.ﬁrm.a. stafute réquiring law schools to
send scheduling emails and flyers concerning the military’s recruitment efforfs. .
[LPBr. 10713'] But at least three important distinctions separate Rumsfeld from thi,s |
case.

First, the law schools in Rumsfeld disagreed with a military policy—not with
the logistical information in the emails and flyers .app_'rising students about military
recruitment opportunities: Rumsfeld v. FAIR, 547 U.S. 47, 60-62 (2006). In other
words, '.the stdfute did.n_ot require law schools to commuﬁicate the policy that they
considered offensive. Here, however, this applicatioﬁ of NMHRA requires Elaine
to create photographs expressing messages about marriage that conflict with her
beliefs', and thﬁs implicates core compelled-speech concerns. In other words, this

application of NMHRA compels the Company to_create messages that its owners
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deem objectionable. Rumsfeld is thiis very different from this case, and it
“trivializes the freedom” ,ageiinst compelled expression to suggest that they are
_ siniilar. See id. at 62. |
| '. Second, Rumsfeld recognized. that the “[1]law schools remain[ed] free_urider
the statute te express whatever views they may have [had] on the military’s
| [pelicy],’.’j see. id. at 60; Alikewise, Law Professors and Willock stress- that Elane
Photography is free to .express its views about marriage. [AB28-29, 39; LPBr. 12]
Blit because this case involves the compelled creation of messages with which the
Huguenins dieagree, and because Rumsfeld did not, Elane Photography’s freedom
to otherwise express its viewsydoes not obviate the compelled-speech violation, As
the Supreme Court has stated, “if the govemment. were freely able to compel
speakers to propound . . . messagee with which they disagree, protection of a -
speaker’s freedom would Be empty, for the government could require speakers to -
affirm in one breath that which they deny in the next.” Hurley, 515 U.S. at 575-76
(quotation marks and alterations omitteci). The Huguehins’ ability to otherwise
express their views about marriage, then, is much beside the point.

Third, Rumsfeld (which involved a broad challenge to the etatute as applied
to all law schools) stressed that transmitting scheduling emails and flyers was
“plainly incic_iental” to the statutory requirement that law schools must allow the

military equal recruiting access to students. Rumsfeld, 547 U.S. at 62. The statute
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there required the schools to afford the military equal access to recruit the schools’
" students_; apprising the studeﬁts of these recruitment visits through ‘emaiIs and
ﬂyers was cleérly ihcidental to what thé '. iaw demanded. In contrast, creating
expressive photographs communicating ’messa.ges about marriage through the story
ofa samé-sex ceremony is central to this application of NMHRA. That is the heart .
of What Elane Photography mﬁst do to comply with the law under thése |
circumstances; there 1s niothing else that the law demands here...Thus, for this and '
fhe other expressed reason's, Rumsfeld’s holding does.’no‘t remotely foreclose Elane | |
: Photogsaphy’s compelled-speech claim.
C. Elane Photography Has Establlshed a Compelled-Speech
Violation Because the Commission’s Decision Requires the
Company to Facilitate the Messages of Same-Sex Commitment
Ceremonies. -

Elane Photography has satisfied the second type of comp'elled.-speech'claim
by showing thst this applicatisn of NMHRA requires ths'Cor_spany to facilitate the
messaées of same-sex csmmitment ceremonies through the photographs it creates,
and that this forced facilitation would affect the Company’s own expressidn in
cohsfitutidnally significant ways. [BIC29-32] Law Professors (and others) attempt
to refute this argument becaﬁse. they asse;'t, first, that Elane .Photography is not
engaged in expression when it cfeates photographs for wedding ceremonies and,

second, that Elane Photography must demonstrate that the government engaged in

content discrimination. [LPBr. 29-31] Both of these arguments fall short. -
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1.  Elane Photography Expresses Messages through Its
. Wedding Pictures.

' Laiw Piofessors, Willoek, and Willock’s other arniei repeatedly assert, but do
not attempt to glemonstrete, that Elane Photography is not engaged in. expression
When. it creates photogrephs telling a wedding story. [AB’l,’ 17,217, 33; SBBr. 10;
ACLUBEr. 12-13; LPBr. 27 , 32] In raising these arguments, they bury their heads in
the sand, entirely ignoring the facts in the Brief-in-Chief, the record, and the
Wedding Phetographers? Amicus Brief establishing that wedding photojournalists
like Elaine engage in expi*ession by creating pictures—and arranging them in a
picture book—that visually tell the story of the wedding day and communicate
rnessages about marriage. [BIC2-5, 18-24; WPBr. 14-25; Tr.79, 84, 100-08;
RP162-63; RP181, Supplemental Ex. I; RP183, Supplemental Bx. K] They also fail
to address the long line of cases demonstrating that phetographs typically
constitute First Amendment-protected expression. [BIC'18;' WPBE. 8-9] This they
musl do, for facing these facts and eases will expose their baseless refusal to accept
t_hai compelled expressien is at the center of this case..

That Elaine creates a picture book for all her customers [Tr.43, 1 08; RP164], |
and selects and‘ arranges the edited images so that the..book “tells the story of the
day” [Tr.79] are particularly inconvenient facts for Willock and her amici. Those
facts additionally display the Company’s storytelling role. Foi* in additi‘on to the

expressive choices permeating the picture-taking and -creation process—selecting
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which images to 'capture, choreographing scenes, choosing which photographs to
edit, and editing the selected images [BIC4-5 (re'counting these facts)]—creating
the pioture book involwres another layer of expression, in whi‘ch.Elaine acts as the
author of an illustrated book telling the story of the. wedding day. [WPBr. 24-25]
Yef neithor Willock nor her amici acknowledge, let alone accounf for, these
powerful, undisputed facts. | |

Amici nevertheless claim that Elane Photography does not ongage in
expression because Elaihe merely “record[s]” the Customer’-s. event. [LPBr. 27,
SBBr. 10] This is inacourate. Elano Photography does not offer simply to record
the client’s_-‘everlt; it proposes_ to tell the story of the day through pictures, with
Elaine’s photoj ournalisﬁo Voico narrating the tale. [RP162—63]

Nor did Willock seek a. mere recording of her event. She sought an
artistically skilled photographer and storyteller, choosing Elaine because, as
Willock said, “I liked [her] work; Elaine does beautiful work.” [Tr.16] If all
Willock wanted was a mere vrecording of the ceremohsl, she coﬁld have mounted
cameras with automated capabilities on a tripod; rather, she wanted a storyteller to
.teli a beautiful, idealized rendition of her important day. Indeod, her willingness to
pay a minimum of $1,550—and Elane Photography’s ability to charge that amount
[RP164]—shows that Willock sought, and AElane Photography offered to provide, a

skilled professional voice to tell the story of her ceremony. See Mastrovincenzo v,

18



City of 'Néw York, 435 F.3d 78, 96 (2d. Cir. 2006) (“If a vendor charges a
su_b_sténtial premium . . ., such facts woﬁld bolster his claifn that the items have a
dominant e?cpfeSSive purpose.”).

‘Willock and her amici also insist that Elane Photography “memotialize[s]
the messages of customers,” rather than “eﬁgag[ing] in [its] own expression.”
[AB37; LPBr. 32 .(“The photographér . . . [asked] merely to _cépture _thé épeech of -

others”); SBBr.. 10 (“[Cllients’ stdrigs are their own acts of expression”)] But it is_
illogical fo 'sﬁggest that the Wédding photographs Elaine creates to tell the story of _'
the day—and the photo book she creates—embody the customer’s -ra’thef than |
- Elaine’s expreséion. [WPBr. 20_-25] To begin with, different ph,dtojoumalists asked -
to Shoot the same event would capture tﬁe same scenes much 'differently. [WPBr.
~ 11] That they each would Creafe a collection of images conveying a unique version
of the same ceremony undersco’feé that the photographer (not the client) is the one
en_gaged.in. expression. To further demonstrate the absurdity of suggesting tﬁat the
pictures are the clients’ (rather than Elaine’s) expression, consider the many -
Wedding pictures depicting scéﬁes that. the client is unaware of. Are thesé picfures '
the expression of the client? Of course not. [WPBr. 21] Or consider the
photographs that, as paﬁ of recounting the story of the day, portray landscape
‘scenes, details of the wedding ‘sife, or other inanimate objects. [WPBr. 16-17] Are |

these pictures the expression of the scenic overlook or the wedding cake depicted
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iﬁ the irhages? Such a conclusion is inconceivable. These simple illustrations show
that the wedding photographs are Elaine’sexpression (not the customer’s). For it is .
Elaine who detérﬁﬁhes .the story expressed in the pictures by selecting,
choreographing, capturing, editiﬁg, and.arranging those images for the purpose of
beautifﬁlly communicating the story of the day. [BIC21—24; WPBr. 20-25] In short,
when dcciding whoée expressioh is at issue, Elaine is the orﬂy logical candidate.

Furthermore, all these arguments denYing that Elaﬁe Photography engages in
expression are in tension with the wealth of case law; which we recount above and
elsewhére, «dembnétratin‘g thatv First Amendmentv-protected.' speech includes
displaying t‘he‘ expression of others (Wooley), cgmpiling and presenting the
expression: of othérs (Hurley, Tornillo, and Forbes), prihting the expression of
others (Sullivan), or speaking another’s expression on fheir behalf (Riléy). [BIC23-
24; supra at 7-8] Because the Supreme Coﬁrt has not hesitated to find protected
speech in all these cases, this Court should likewise conclude that Elane
Photography engagés in protected speech here.

Finglly, the distinction that Willock and her amici attempt to draw between a
photographer who creates her own expression and a phetographer who creates
expression for others is an elusive one. [AB38; ACLUBr. 12] Willock and her
amici admit that a photographer or painter who captures images of wedding scenes,

edits them, and' sells them are protected by the First Amendment. [AB38;
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| ACLUBE. 1.2] But they believe that'a;photographer ot painter who does the sé,me
work for a client does not create First Amendmenteprotected expression, [ABB 8; .
| ACLUBr. 12] The w@rk and final prdduc't are. identical, yét the First Amendment,
. we are told, secures the former but not the latter. 'Only results-driven advécacy—
not law or logié—could support drawing such an.arbitrary line.

2,  This Application of NMHRA Discriminates against Speech
" Based on Its Content. ‘

Elané Photography does not concede that this category of compelléd—épeech
‘violations requires a litigant to establish that the govéfnment applied ‘th'e.law 1n a
cbntent—diécrimiﬁatdry manner. But assurﬁing that sﬁch a reqﬁirement exists, the
- Company eésily s'atisﬁes it, -

This .qu‘es_‘tion is not a difficult one, for government-qompelled expression
necessarily entails content-based | discri_rhinatiori.' The Riley Coﬁrt thus held:
: “Mandating speé;:h_ thaf a speaker would not otherwise make necessarily alters the
content of the speech. We therefore consider [that such situatioﬁs involvé] content-
based regulation[s] of speéch.” 487 U.S. at 795. The sarﬁe reasoning épplies here.
Elane Photography is fotced to create expression that it would not otherwise
produce. That necessarily alters the content of its expression,‘ and thus this
application of the NMHRA discriminates on‘the bésis of content.

Law 'Professofs ~(perhaps inadvertenily) explain the content-based

discrimination at issue here through their discussion of Hurley, stating:
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| The parade-organizers excluded a Gay, Lesbian, and Bi-Sexual group
‘from marching not because. of their sexual orientation, but because of
their message. The lower court held that the law prohibited the parade -
organizers from discriminating against this message. In other words,
the law as interpreted promoted a particular message. Hurley
condemned this form of content discrimination]. I
- [LPBr. 23] Simillarly, here, Elane Photography declined to create photographs
telling the st'ory' of Willock’s commitment ceremony not because of her sexual
orientation, but because of the messages about marriage that would 'have been
conveyed through Elaine’s plctures The Commission, by applying NMI—IRA here,
determrned that the statute “prohlblted [Elane Photography] from drscrlmrnatlng
, against this. message. In other Words, [NMHRA] as interpreted [would] promote[] a
particular message.’ [And] 'Hurley condemn[s] this form of conrent
_discrimination[.]’; [See id.]

This case presents another form of content-based discrimination, reminiscent
of that in Miami Hémld Publishing Co. v. Tornillo, 418 U.S. 241 (1974). Under
.the right-of-reply s,tatute at issue here, a newspaper’s decision to criticize a
polrtical candidate required that neyvspaper to speak on the other side of an issue—
- by printing the candidate’s reply. That statute thus “exact[ed] a penalty on the basis
of the content of [the] nevvspaper’*l and forced the newspaper to .print views
contrary to its own. Id. at 256. This application of NMHRA would similarly exact

a penalty based on the content of Elane Photography’s expresSion and require the

Huguenins to express messages arntithetical to their own. Specifically, because
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Elane Photography chose to create pictures tellirig stories about marriages between
one man and ohe.woman-, this application of NMHRA compels the C.omiaany tb
commuhicate opposing messages about marriage—by creating photographé 'the_tt '
convey favorable and approving st'orieS’_ of wedding-like ceremonies b‘etween same-
sex  couples. Had Elane Photography not first enga'géd in marriage-related
expfessioh through her photography'—say,. for ihstance, if it had confined its
photojournalistic servicgs to 'sporting_ events—NMHRA would not have required
the Company to create the photographs requested by Willock. This application of -
NMHRA thus constitutes content-based. discriminétion’ because, like the law in
Tornillo, it is trigged.by the content of Eléne'Photography’s prior expression, and it
compels the Cbrhpanj" to create photo.gra.phs ekpressing contrary messages about
‘marriage that its owners deem objectionable. |
- Worse yet, this application of NMHRA discriminates on the | basis of
: VieWpdint. Viewpoint -discrimination, a-“moré blétan ” and “egregious form of
Acontén't discrimination,” occurs when_ the government favors or disfavors
expression cofweying “paﬁicular views . . . on a subject.” Rosenberger v. Rector &
Visitors of Univ. of Virginia, 515 U.S. 819, 829 (1995). Here, this application of
‘NMHRA discriminates. on the basis of viewpoint in at leasf two ways. First,
NMHRA compels Elane Photography to create po'sitive' (rathér than negative) |

messages about the photographed event. In other words, Elane Photography must
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create photog_raphs telling a favorable and approving sfory ahout a same-sex
ceremony; it cannot' create pictures that negatively portray that event—by, for
example, mocking or satirizing it. Second, this application of NMHRA favors
some views about marriarge over others. The statute forces photojournalistic
wedding photographers to create pictures conveying positivnehwedd.ing stories that
implicate a'protec-ted classification (like religion or sexual orientation), but not
similarly favorable stories that are unrelated to those classifications. NMHRA
therefore mandates that the 'Company create photogrephs telling favorable stories
about seme-sex ceremonies (which express messages about marriage that irnplioate |
a protected classification), but not polygamous or pOlyendrous ceremonies (which |
do not). This viewpoint discrimination' deepens the oonstrtutional concerns at issue
here. |
‘ '3..‘ Hurley Requires a Rulmg in Elane Photography’s Favor.

Willock and her amici claim that Hurley is inapposite. [AB31-33; LPBr. 29]
But Hurley, which exh1b1ts at least eight pomt-by-pomt comparrsons to this case,
demands a ruling in Elane Photography S favor.

First, “despite Willock’s‘ and her amici’s contrary assertions, Elane
Photography is a speaker sinﬁilar to the parade organizers in Hurley; The parade -
organizers’ speech there consisted of expression that originated with others and

was packaged and presented as part of the organizers’ own. See Hurley, 515 U'.S.
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at 574 (the organiiers- “séleét[ed] the expressive units of the parade from potential
participants™). Similarly, here, even ﬁnder Willock’s -and hei‘. amici’s dismissive
view of Elane Phofography’.s role iﬁ-creating expression, Elaine’s .e.xpressidn (at
the very least) consists of 'speech thaf originateé With othérs,_ wﬁich she captures,
edits, arranges, and répackages in her photojournalistic style fo tell the story of the
wedding day. |
Second, the parade organizers did not forfeit First Ainendme_nt protgction
because they offered to consider, and geperally, accepted all, _reAq'uestsv frorh
members of the public to dicfate éspecfs of thé parade’s message. Sée id. at 563
(noting the lack of “selectivify”}; Irish-American Gay, Lesbian & Bisexual Group
of Boston v. City of Boston, 636 N.:E.2d 1293, 1298 (1994) (“[i]n essence, almost
any individual or group would be admitted to the pérade if they either apioly or
show up at the start of the parade and offer to make a con‘tribution”),j rev'd by»
Hurley, 515 U.S. 557. Nor did they 'fc_)rfeit constitutional security simply because
the state courts could not rea.dily detect an “expressive purpose” for their speech,
see Hurley, 515 U.S. at 563-64, or because their expression did “not produce a
_particularized,” id. .at 574, or “succinctly articulable message.” Id. at 569,
LikewiSe, Elane Photography cannot be expelled from the First Amendment’s

- safeguards for any of these reasons.
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Third, the application of the nondiscriminati()n law in Hurléy demanded
compelled access to “a form of expression’;——a, parade. Id. at’56,8. Here too this
application of NMHRA requires compelled access fo a form of expression—
Elaine’s photojournalistic wedding photographs. | |

Fourth, Hurley reinforced the expressivé : nature of the parade and the |
- presence of compelled eipression by stressing that the parade parti;:ipants (GLIB),
whose message the.organizers were required to facilitate, were themselyes engaged
in expreésion. Id at 570 (“[GLIB’s] participation . . . was equally expressive”).
Likewise, here, Willock’s wedding-like Commitmént ceremony——coml.olete. with a
minister, guésts, flower girls, rihg bearer, procession, traditional Wh-ite. wedding -
gown, VOWS, af;d a riﬂg exchange. [BIC7-8 (ciﬁng the record for these facts)]%was
exp'res_sive in natﬁfe aﬁd purpose. Indeed, he; purpose for the ceremony could not
have béen otherwiéé,. fqr V'the ceremohy, despite r_hirroring a traditional wedding
~ ceremony in myriad res;;ects, sér'ved no legal purpose because New Mexico does
not recognize unions between séme-sex couples as marriages.

Fifth, GLIB sought to acces‘.s a successful provider of expression precisely
because doiﬁg so would enhance its ability to convey its desired message. See
Hurley, 515 U.S. at 570 (“GLIB understandably seeks to commun-icate.-its ideas as
part of the existing parade”). Similarly, here, Willock asked Elane Photography—a

skilled creator of expression who Willock admits produces “beautiful work”
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[Tr.16]—to create photographs telling the story of her ceremony. She chose the
Company because Elaine’s expressive talenté w_oﬁld enhance the illustrated story
of her ceremony. Thi’s féct reinforces that, as in Hurley, gxpre_Ssion is at the center
of this case. )
N Sixth, the paradé organizers in Hurley did not A‘exclude homosexuals as
- such,” 515 U;S. at‘572; but rather refused GLIB’s partié’ipatio‘n because of the
message com{municated,byGLIB’s expressibn and because fhat expfession would
necessarily affect the parade’s own speech. Id. at 572, 574. Likewise, the
undisputed recor-d.her-e shows that Elane Photography doés not refuse its services
to homosexuais és | such: As Elaine testified, fhe- Company will create portrait
photographs qu, and- pf'ovide other services to, people who id_eﬁtify as homosexuai
so long as the message communicated thro'ugh_Elaine"s pictures does not conflict
with her beliefs about mai'riageQ [Tr.111, 115] La§v Pifofessors repeatedly recognize
this fact. from Hurley and place great weight on it. [LPBr. 23 (“The parade
organizers excluded [GLIB] from marching not because of their sexual orientation,
but because of their ‘message.”); see dlso id. at 24 n.7, 29] But they fail to |
acknoWlédge this fact and its relevance here.
| Seventh, the application of the nondiscrimination law in Hurley, by
requiring the parade organizers‘ to include. GLIB’s message in their own

expression, “essen_tialiy requir[ed] [the organizers] to alter the expressive content
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of .their [sioegch].” Hurley, 515 VU.S._ at 572-73. Here too this application of
NMHRA would force Elane Photography to alter the content of its expression by -
crea_tting- pictures that ‘cbm_-municate the messages about marriagé conveyed through
a same-sex cOmmitment ceremony. In both cases,.th'e‘n,. the “aﬁplication of the
[nondiscrimination] statute had the effect of declarihg the [entities’] speech itself to
be the public accorﬁmodétion” and forcing them to aiter their éxpression. Id at
5 73.-

Eighth, the feievmt‘goveMent interest in Hurley, when properly focused
on the compelled speech 'at issue, was illegitimate. As the Coﬁrt there held,
“[wlhen the law is appliec_l to expressive activity in the Way it was done here, its
apparent object is simply to r;:_quire ébeakers to mddify thé content of their
expression.” Id. at 578, But “this object is merely to allow exactly what the general
rule of speaket’s autonérriy 'fo.rbids_.”'Id. The application of NMHRA here presents
the same illegitimate government interest, [BIC32-33, 45-46]

Déspite all this, ACLU attempts to disregard Hurleyl by arguing that the
Court there found a '.compellled-speech violation because the éaée involved “a
private parade that was not connected in any way to the sale of commercial goods -
and services.” [ACLUBr. 19] That is a convenient distinction, but it has no basis in
the Court’s reeisoning‘. Huyley did not at all .su-ggestmle_t alone indicate»-—-’;hat the

noncommercial context was decisive to its decision. Nor did it imply that the
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‘outcome weuld have been different had the context been commercial. Hurley is
silent on the matter, and. thus does not support ACLU’s supefﬁcial attempt to
dismiss that case.

4. Elane Photography Has Established Constltutlonally
Impermissible Effects on Its Expression. ,

Elane Photography has shown that compelIing it to create photegraphs
expressing the messages .about marriage' communieated through a saine-sex
commitment ceremony would affect' the Company’s expression in four
| constltutxonally s1gn1ﬁcant ways [BIC29-32] Willock and her amici dispute each
| of the four points, but have falled to refute the Company’s arguments.

First, Law Professors argue that “[c]ompelled speech is not in and of itself a-
sufficient condition to' make out a. First Amendment violation.” [LPBr. 18] As
support, Law Professors discuss situations, much differeﬁt from this case, where
the government may corhpel a private person’s sp.eech——.speciﬁcally, in the context
of judieial and legislative testimony, police 'ofﬁeers asking for identification,
mandatory political disclosures, doctors diseussing abortion risks, and attorneys
adverti-siag their services. [LPBr. 9-10] These inapposite examples, however, stand
oniy for the unremarkable proposition that -sometimes (albeit rarely) the
government has a signiﬁeantly strong interest in compelling speech. Specifically,
~ those examples do not advance Law Professors’ argument because in each of'those

situations, the government has an interest in acquiring or transmitting information
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_ for the benefit of the public. Here, however, that informational interest is absent.
Instead, the government compels not the disclosure of informa’tion for the g‘ood. of
the publié, but the creation of expreslsion coﬁveying rhessagés that conflict with the
Huguenins’ views on matriage. This, as Hurley teaches, the government may not
do. Law Professors’ examples of corripelle,d speech thus are ﬁbt germane to this
case. | | |
Second, Law Professors and Willock assert that Elane Photography has not

developed a sufficient record to demonstrate an adverse impact on its expression. |
[LPBr. .18; ABZ7-_28] Yet the COmpany haé dembnstrated‘ that it engages in
expressioh wheﬂ it creates photographs tel_ling 'tllle story of weddings [BIC18-24],
and that if forced to do the same for samé—sex céremonies, Elane Photography
would 'cc')nvey messages that violate its owners’ beliefs. [BIC6-8, 24-27] These
facts plainly 4present an _adversé irﬁpact, on Elane Photography’s express‘ion.v
[BICSO—3'1] No more evidence is needed. o

| Third,' in an attempt to refute the unde_niable, Law Professors contend that
Elane Photography would not experience a “chilling effect on photographing
weddings_l_ because same sex couples cannot get married in. New Mexico.” [LPBr.
19] That is true, but beside the point. This Court, after all, Wili not eﬁen reach the
compelled-speech question unless it first holds, as the Commiséion did, that a

photojournalistic wedding photographer violates NMHRA by creating photographs
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'telling the story of weddings between one man and one' woman but nof
commitment ‘ceremonies .between _same-sex couples. If thé Court reaches that
: point, it necessarily follows that a photographer like Elaine—who wants to tell the
sfory of thé fornier,A but whose convictions forbid her from telling the story of the
| l_atferf-fwiill‘ be chilled in her willingness to creative expressive. photojoumalistié
| -imag_es for weddings. See Tornillo, 418 U.S. at 257. This chill cannot seriously be
questioned. | | |

Fourth, Law Professors db not deny that if Elane Photography’s pictures
telling the sfory of a same-sex commitment ceremony com'muniéate messages
about marriage that éontradict its owners’ past expression and beliefs, the .
Company would be forced either to appear to agree with those messages or to
respond by clarifying its views. See Pacific Gas and Elec. Co. v. Public Utils.
Comm’n of Cal., 475 Us. 1, 15-16 (1986) (plurality); Hurley, 515 US at 575-76.
Rather; they argue. that Elane Photography does not disagree with the messages.
about marriage that would be conveyed through those photographs. [LPBr. 20] We
have explained above why that argument fails and incorporate that argument here.
[Supra at 11-13]

These effects on Elane Photography’s expression undercut Law Professors’
efforts to distinguish Tornillo or Paciﬁc Gas. Law Professors argue that those

cases do not pertain here because they, unlike this case, involved content
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discrimination and interference with an entity’s speech. [LPBr. 29-31] Assuming,. |
without conceding, that the second type of compelled'—speech lclaim requires
content d1scr1m1nat10n and speech 1nterference we have shown that both factors
are present here [BIC29 31; supra at 21-24, 29-31] Hence, Tornillo and Pacific
Gas, even as described by Law Professors, support Elane Photography’s
compelled-speech claim. .

Finally, although Hurley, Tqrnillo, and Pacific Gas riecessitate a ruling 1n
Elane Photography’s favor, it bears emphasizing that the compelled-speech
violation at issue here is far more egregious than what occurred in those cases. This
application of NMHRA would force' Elane Photography not rrlerely to facilitate a
message that conflicts with its owners; beliefs, but actually to create expression -
conveying such messages. This case, then, is akin to compelling the parade |
_ Organizers in Hurley to develop slogans and ‘create banners expreséing messages
that the organizers do not support, forcing the newspaper in Tornillo to write an
article rebuking its own criticism of 2 political candidate, or requiring the business
in Pacific Gas to author a nonprofit group’s newsletter espousing views that
conflict with ’rhe business’s own. The Constitution will not permit such egregious

violations of expressive liberties—either in those cases or here.
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D.  Requiring Elane Photography to Create Photographs Teilmg the
Story of a Same-Sex Commitment Ceremony Does Not Satisfy
- Strict Scrutiny.
1. The Strict-Scrutiny Standard Applies..
Willock ackriowledges that strict scrutiny is the relevant' constitutional
| 'standard of review. [AB42] Her amici, however, urge this Court to apply dlfferent _
standards. But because “[a]mlc[l] must accept the case on the issues as raised by
the parties,” they cannot contest th1s conceded question. See New Energy
Economy, Inc. v. Vanzz, 2012 NMSC~005 145, 274 P. 3d 53. Regardless, even if
the Court were to consider amici’s arguments on this point, it should reject those
contentiorls as lacking merit. |
ACLU states that the Court “could porentially‘ employ” the standard
articulaited.in Roberts v. U.S. Jaycees, 468 US. 609, 623 (1984) [ACLUBE. 14-15];
énd ‘Willock imakes passing refererrce to the “conditions” outlined in Roberts.
[AB45] But Roberz‘s itself makes cllear'that its standard applies to expressi_ve-
associet_ion claims (rather than compelled-speech claims). See Roberts, 468 U.S. at
623 (analyzing “[t]he right to associate for expreesive purposes”). Moreover, the
group raising an expressive-association claim in that case failed to demonstrate

“any serious burdens” on its First Amendment rights, see id. at 626, thereby

obviating the need for the Roberts Court to apply strict scrutiny.
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Law Professors and ACLU alterna_ti\}ely argue for the iﬁtermediate-scrutiny
sfandard established in United State.s"v. O’Brien, 391 US 367, 382 (1968). [LPBr.
21; ACLUBr. 15] Willock raised this afgu.ment at prior stages of this litigation
[RP96-99], but has wisely abendohed it fei' the reasons that we will explain.

| The Supreme Court has applied strict scrutiny (not intermediate scrutiny) in
its comleelled-sp.eech cases. See, e.g.,"Hurley, 515 U.S. at 575-79 (juxtaposing and
distinguishing the Turner ease wher‘e' the Court _‘"applied enly intermediate
| scrutiny”); Riley, 487 U.S. at 795-98 (epplying strict scrutiny); Pc_zciﬁc Gas, 475
U.S. at 19 ('applying. strict scrutiniy). Indeed, Law Professors admit that where
government actioﬁ "‘{/ielate[s] eit,her- branch of the compelled Speech doctrine,” ata
minimum “an exacting‘ steridard of review would be in order.” [LPBr. 24]
Law Professors and ACLU nevertheless suggest that strict scrutiny governs

in eompelledaspeech cases only when the goVernmenf applies the law at issue in a
content-discriminatory manner. [LPBr. 21; ACLUBr. 15] The Supreme Court has
not required content discrimination in the cofnpelled—speech eo'ntext, so the
constitutioﬁal basis for this argument is suspect. But this Court need not dwell on
this issﬁe because, as we have shown in Section (II)(C)(2) ebove, this application
of NMHRA discriminates on the basis of content end viewpoint. [Supra at 21-24]

| Law Professors and ACLU alsQ sﬁggest that Turner Broadcasting ,SyStems

Inc. v. FCC, 512 U.S. 622 (1994), calls for intermediate scrutiny here. [LPBr, 21;
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ACLUBr.Y 15] But if does not. Our Ainicus’ Professor Volbkh and his co-amici
- éxpla‘in why, and we incorporate their arguments here. [CatoBr. 19-21] In addition
to their 'poil_'its; we add three more. First, thére is no indication that the cable |
operators in Turner, unlike Elane Photography here, obje.cted to thé messages
contained in the expression that the law forced them to transmit. Second, the law in
Turner forced the. cable operators merely to transmit expression, see 512 U.S, at
653, where-as., the NMHRA here requires Elane Photography to create expression.
Finally, 'the Turner Court found.that the law did not chill the cable operators’
speech, see id. at 655-56; but as we havé sho.wn, this appliéation' of NMHRA
-would chill Elaine’s expression. [BIC30-31; supra at 30—31]. |
2. . Strict Scrutiny Is Not Satisfied. |
Elaﬁe Photography has shown that Willock cannot meet her burden of
s.atisfying the strict-scrutiny standard. [BIC32-33, 45-48] Iﬁ response, Willock’s
ar_niéi, .like Willock herself, iry to obfuscate the proper analyéis, _arguiﬁg that the
relevant. gévemmenf ,intérest is in preventing discrimination against same-sex
céuples “in the commércial marketplace” and harm to their “individual dignity.”
[ACLUBEr. 16; see also AB42-43] But Supreme Court precedent belies this broad
characterization of the relevant interest. Hurley demonstrates that the relevant
interest must pertain particularly to the compelled expression at issue. [BIC32-33,

45-46] And other Supreme Court cases applying strict Scrutiny——indeed a host of
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cases in the free-exercise context—show that this heightened analysis demands a
precise link to the specific parties and faéts. See Gonzales v. O Centro Espirita
Beneficente Uniao do | I}egetal, 546 U.S. 418, -430-31 (2006) (discussing cases
showing that striét-scruﬁny analysis demands a particularized focus on the parties
and éircumstances); Accordingly, Supre_me Court precedent contradicts ACLU’s
atter_nﬁt to framé the relevant government interest broadly; instead, this Court
shou}d precisely characterize the relevant govemmeﬁt interest in light of the facts
and parties involved here.’

Law Professors and .ACLU claim that Hurley does not support our strict-
scrutiny érgumént o our particulariied characterization of the relevant goverﬂment
interest. [LPBr."24 n.7, ACLUBr. 17-20] They are mistaken. Hurley recognized the
public-accom_modatioﬁ nondiscriminatipn law’s bfoad i:)urpose of ensuring “for
géys and lesbians desiring to make use of.public accommodations” that “they will
not be turned aWay merely on the proprietor’s exercise of personal preference.”
5‘1 5 U.S. at 578. But the Hurley Court did not consider that the relevant interest for
purposes of constitutional analysis. Instead, the Court concluded, as this‘ Court

'should, that the relevant government interest, “[w]hen the law is applied to

3 Roberts is not to the contrary. For as we have explained, that case analyzed an
expressive-association claim (not a compelled-speech claim), 468 U.S. at 623; the
party raising that constitutional claim failed to demonstrate “any serious burdens”
on its rights, see id. at 626, and thus the Court did not apply strict scrutiny. [Supra
at 33]
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expressive activity in the way it was done,;’ Wé&s “simply to require speakers to
modify the content of thei; expression to whatever extent beneficiaries of the law |
choose to alter it.” Id. Hurley thus sﬁpports our nérroW framing of the state
interest.* |

Hurley also contradicts Willock’s and ACLU’s argument that the relevant
govémment interest is, at least in part, in préventi_ng dighity harm to. same-sex

couples. [ACLUBr. 16; AB42-43] The parade organizers in Hurley distributed

- applications to members of the public who wanted to participate in the parade, and

although they generally accepted all comers, they derﬁed GLIB’s request. See
Irish-American Gay, Lesbian & Bisexual Group ofB_o'ston','636 N.E.2d at 1295-96.
~ That thessage-based dgcision undoubtedly inﬂictgd some dignity harm on GLIB
and its members. Notwithstanding this, the Court did not mention the
government’s interest in preventing the dignity harms that accompany the denial of |
publicly ac.cfessible .services. The reason why Hurley did not consider that
seemingly irflplicated interest (though unstated) is obvious: a long line of Supreme
Court prece’dént establishes that when analyzing speech—reiated decisions in the
First Amendment context, it is illegitimate for the government to act for the

purpose of protecting its citizens from subjective offense. See, e.g., Texas v.

* Having refused to connect the relevant state interest particularly to the facts of
this case, Willock and ACLU cannot characterize that interest as pertaining only to
“the commercial marketplace.” [ACLUBTr. 16; AB42-43] We explain this argument
in our Reply Brief. [RB13] .
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Johnson, 491 U.S. 397, 414 (1989) (collecting cases); Street v. New York, 394 U.S.
576, 592 (1969). Willock :arlld ACLU thus misstep by attempting to invoke a |
dignity interest, which is illegitimate.as applied to an expression-based decision.

Even assoming fhat these broad interests in preventing discrimination
against, and-dignity harms to, same-sex oouples are constitutionally felevont and
legitimate here, ACLU has ﬁot shown that this application of NMHRA is the least-
restrictive means of achieving them. [ACLUBr. 17] Indeed, a decision affirming
~ Elane Photography’s constitutioo'al righfs would not. materially undermine those
pﬁrported interests, and thus this application of NMHRA  is not narrowly tailored to
(let alone the least restrictive -means' of) achieving them. In addition to our V‘prior
arguments on this least-rostrictive-means issue [BIC47-48; RB13-14], we add the
following three points. |

First, even if this Court affirms the First Amendment rights of Elane
Photography and “similar photojournalist companios, an abundance of willing
wedding photographers will still. be >a'vailable for same-sex commitment
ceremonies in New Mexico. Profossor Volokh has ohown that more than 100
wedding' photographers opera_fe in Albuquerquo——the city. where Elane
Photography is based. [CatoBr. 23-24] Furthermore, Small Businesses demohstrate
that strong fre_e—fnérket forces encourage wedding photographers to include same-

sex commitment ceremonies within their services because of the buying power of
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the “LLGBT market.” [SBBr. 1 6-17]. Small Businesses also acknowledge that the
vast majority of _cornpanies—bbth large and smali—have already adoptéd “policies
aimed at inclﬁding thé LGBT community.” tSBBr. 17-18] And Small Businegses
illustrate the great incentive for wedding photographers to advertise specifically for
same-sex commitment ceremoniés, because “LGB_T consumers are typically loyal
to LGBT-friendly brands and those that speak to them directly.” [SBBr. 17]

Second, any dignitary halfm caused by protecting Elane Phot‘ography"s
constitutional rights is significantly reduced under these circumstances becatise.
Willock did not have a reasonable .expectétioh that' Elane Photc;graphy would
provide the services she requested.v Eiane Photbgraphy»markets itself as. a business
that specializes in photojoumalistic Wedding photography. [RP162-63] The word |
“wedding” has historically meant—and in most places continues to mean—a
cerémony uniting one man and one woman in rharriage. Indeed, that.is how the
| -S_tate of New Mexico understands that term. 'Urider these circumstances, Willock
did not have a reasonable expectation that Elane Photography would create |
pi;:tures tglling the story of her same-sex ceremony.

Third, discarding Elane Photography’ls constitutional rights will significantly
harm the government’s intereéts in protecting the dignity interests of its citizens.
Faced with the prospect of civil punishment for violating NMHRA, the Huguenins

and other businesses that create expression for their customers will face an
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intolerable choice: either ?iolate their convictions by expressing mességes they
deem objectionaBle; or give up their constitutionaliy protected.exﬁréssidn, their
businesses, and the Work.the'y love to do. If they stand by théir convictions, they
will Be forced to leave the marketplace, and Eiaine, in pérticular, will be Sttiﬁped
~ of her right to earn a living doing “Wha't [she] ifve[s] to dé.” [Tr.109] These
- dignity—not to mention ﬁnanéial-——-harms are extensive, and they significantly
Qveréhadov& any harm thé.t might result from a decision -protecting Elane
Phétography’s First Améndment rights, For all these reasons, the least-restrict-
meahs analysis favors the Company. o

| - ACLU also argues in passing that Elaﬁe Photography could have
subcqntracted with another photographer to create images telling the story of
- Willock’s ceremony. [ACLUBf. 17 n.5] But that plainly will not work where, as
'here; the cugtoﬁer seeks a particular photographer - because of her unique
expressive skills. Willock éhose to contact Elane Photography because of Ela_iﬁe’s
“beautiful work.‘” [Tr.16] In this context, Willoqk-.would not have received the
services she requested if Elaine ~subcontra¢.ted for'anothgr photographer to create

the pictures.
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E. Protecting .Elane Ph‘otography s First Amendment Right against
Compelled Expression Would Not Result in Widespread
Exemptlons to NMHRA, : :

ACLU, Wlllock and Willock’s other amici present a series of hypotheticals
ina m1slead1ng attempt to portray our compelled—speech theory as amorphous and
vunworkable. [ACLUBr. 2-7; AB36-39] But once our theory is properly
characterized and once the facts of this case are brought into sharp focﬁs-, these
arguments are drained of ény bersuasive force. |

The reach of this Court’s ruling on Elane Photography’s cdr‘npellved-speech
claim, and thus .the' precedenﬁal force of its decision, willl be necessarily
constrained by the circﬁrﬁstanceS'Of this case -wheré (1) an entity offers as one of ‘
its services to create ekpression for clients, (2) a client requests that the entity
create expression commﬁnicating messages contrary to the entity’s éonvictions, €))
the law’s applicaﬁon would force the entity to create the réquested expression, (4)
the forced creation of expressioﬂ'is central (rather than incidénfal) fo the services
compelled by the law’s appli.ca;cion, and (5) -as in Hurley, the entity declined the
client’s request not because of the client’s protected-classification characteristic,
but because of the entity’s desire not to communicate messages conirary to its

convictions. Amici’s apocalyptic hypotheticals reach. well beyond these

parameters. To the extent that those situations arise one day, they can be addressed
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on their facts. But most of them will not find ‘protec.tionz under the nuanced
compslled-speech theory we press here. |

The initial question for determining whethsr our compelied-speech' theory'
applies is whether the NMHRA comlsels the creation of expression or non-
expression. ACLU and Willock seek to blu%“ this line, .suggesting instead that we
claim First Amendr_nént protection for all “Créative work produs ” [AB1] ’oxv' “art.”
[ACLUBr. 4] That is not true. We acknowledge that the First Amendment protects
expressioﬁ, not mere creativity ‘or artistic influences.’

The cehtrality of -expression refutes ACLU’s unfounde‘d-rslaifn that our
compelled-speech theory would profect “makeup artists” apply_ing. cover-up, “hair
stylists” cutting hair, or “florists” assembling flower arrangements. [ACLUB.r. 4]
- Unlike _Elaine when she tells the story of her customers’ weddings through
pictufes, those businesses almbsf certainly do not create expression for their
. customers when they provide these services. Law Professors admit this, stating
that, unlike photog‘raphs, these sorts of artistic pursuits “are‘ not ordinarily

conceived of as speech Withih the meanjng of the First Amendment[.]” [LPBr. 14]

3 Nor do we attempf to draw, as ACLU claims we do, “a line between ‘expressive’
speech and ‘non-expressive’ speech.” [ACLUBr. 4] Such a line is nonsense—not

the Company’s argument. A :
6 Creativity and art, to be sure, often correlate to expression, but the concepts are

not coextensive. .
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Unable to face our argumehts head on, ACLU distorts them, citing our brief
and claiming that we argue tha’; our theory would apply to “court reporting
services, tranSIation | services, graphic-design agencies, architecture firms, sound
technicians, print shops, and dance halls.” [ACLUBr. 3] But a review of the pages
that ACLU cites shows that neither Elane Photography nor‘its amici invoke these
exarrlples. Instead, we and our amici vargue that our compélled—speech theory will
protect “newspapers, marketers, 'publicists,. lobbyists, speech'_writers, film makers,”
“writers, singéré,” “painters,” and “actors” from certain applications of NMHRA’s -
public-aoCOmrhodation proviéion; [BIC34;.CatoBr. 13-15] ACLU, however, does
not mention these. |

:AC‘LU‘additionally claims that Elane Photography “vigorously argue[s] that
all photography is irihorently expressive.” [ACLUBET. 5] That claim is mystifying.
T.he Very page of our Brief—in—Chief that ACLU cites states that “photographs
typically constitute expres,sion- protected by the First Amendment.” [BIC18
(erriphasis added)] And the Brief-in-Chief elsewhere reoognizos that the First
Amendment would not protect some picthres, such as “portfolio snapshots akin_to
those taken in photography booths.” [BIC35 (quotation marks omitted)] In short,
the Constitution demands a careful inquiry to determine whether expression is

present; while that is typically true 'of' photographs, it is not universally so.
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The presence of expres'sion illustrates the difference between this case and
ACLU’s propbsed scenario about a Séars’ portrait photogté.pher declining to take
‘fa family portréit” .beca.use the family is ‘.‘Latino,” “Jewi's_h',” or “interracial.”
: [ACLUBr. 3] While the record and_ facts here show that Elaine creates expression
when she produ_ces pictures telling the story 6f an inherently expressive ceremonial
'eventvlike. a Wedding, the expressive nature of the Sears’ portrait photographer’s
work—in which she takes still photo'graphs .of a pésed family rather than an
inhei?éntly expréssive >cerem_o_nial event;is a very different ciﬁestion. The outcome
of this case does 'nof éstablish that the Sears’ photographér’s poftraits constitute
e;xﬁfessipn—*—-qnly the record in that case can do that. |

Ouf compelled-speech theory, then, when properly characterized, readily
withstands ACLU’s charge that it is “unwbrkable;” [ACLUBr. 5] Since the dawn
of our Republic, the Conétitution has required courts to disfiﬁguish ‘éxpression
from non-éxpreSsion. Nothing su_ggests' thét-the judiciary. has lost the ability—or
has been given license—to stop doing that now.” |

Another significant constraint on a decision uphblding Elane Photography’s
First Amendment rights is that this casé involves a situation where the compelled

expression is central (rather.than incidental) to the services compelled by

7 Small Businesses argue that under Elane Photography’s reasoning, “employers”
would “be excluded from the NMHRA’s coverage.” [SBBr. 20-21] Yet we have
already -explained - that our compelled-speech theory would not apply in the
employment-discrimination context. [BIC34] .
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NMHRA'’s application. The holding in this case, therefore, will not control the |
outcome of a case where the compeiled speech at issﬁe is “plainly incidenté ” to
what the law requires under fhe circumstan_ces. Seé Rumsfeld, 547 U.S. at 62.

ACLU is thus wrong to assert tha_t our compelled-spéech theory _woﬁld ».
permit a restaurant owner té ;zlaim an exemption from NMI—IRA because forcing
him to serve a customer would have the incidental'- effect of requiring him to talk.
[ACLUBr. 7] Consequently, a waiter Who welcomes Caucasian patrons to his
~ restaurant whilg ignoring African American customers does A.no.t‘ have a compelled‘-,
speech defense against a diécrimination clai@. Nor would 'oﬁr.compelled-speech
theoty “immunize [a] business from ordinafy éntidiscrimination requiremehts” for .
every incidental instance Where “a servic§ provider engages in some form of
expression as part of providing goods. and services[.]” [ld.] Nothing in our
compelled-speech arguments suggésfs otherwise.

A final limitation on the scope of a ruling for Elane Photography is that the
Company, like the parade organizers in Hurley, does nbt refuse to serve
homosexuals as .such, bﬁt stands ready to serve them when the photographs that-
they ask Elaine to create would not require her to convey messages about m'arriagé
that are at odds with her beliefs. See Hurley, 515 U.S. at 572-73. This factor
impacts the compelled-speech doctriﬁe in at least two ways, First, if the declining

entity does not have an expression-based objection, the freedom of the mind that
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~ animates the compelled-speech doctrine is not implicated [see BIC27-28; RBS—Q;
CétoBr‘. 5-8], and thus tﬁe compelled-speech doctrine does not apply: Second, this
factor impacts the strict-scrutiny analysis whén the court appropriately focuses that ; 5
analyéis on ihe facts of the case. Simply put, where the entity doés not discriminate |
against- .a protected class as such, but instead is motivated by meséage;felatéd
c-oncerns, the relevant state interést ié _sﬁbsta'ntially decreased and perhaps, as h.er.e;
rendered illegitimate. [BIC32-33, 45-46]

F.  Ruling against Eléme Phbtography Would Engender Troublesome
- . Consequences. ' ‘

Denying Elane Photography’s First Amendment rights treats businesses that
offef to .creéte expression for customers like automatons—mindless drones at the
| beck aﬁd Eall of the‘cohs‘uming public. This Wéuld compel professional marketers,
.publicists, _lobbyiSts, speech writers, film makers, newspapers, singérs,, bainters,

actors, and a host of others. to create expréssi,on communicatiﬁg messagés at bdds
with their beliefs. Indeed, Law Professors admit that the State could apply
- NMHRA to force a publicist to'writ'e materials promoting a same-sex commitmenf
ceremony even if she thought 'thaf the éXpress’ion conveyed messages at odds with
her éonvictions. [LPBr. 16—17] Such .'an Orwellian view of expression is ait war

with the First Amendmeht’s 'prem_ises. |
- A chilling effect '\&ill result from withhoiding First Amendment protections

from businesses that offer as one of their services to create expression for clients,
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We have above and els_eWhefe‘ explained the chil_l specifically experienced by
Elane Photography. [BIC30-31; supra at 30-31] We incorporate tﬁat analysis here.

Mo'reovef, circﬁmscribing First Amendment ﬁeedoms as Willock’s amici
suggest would diminish the quality of .speech in fhe market. Professionals that
create expréssioﬁ for cﬁsto_mers would have an iﬁcé_ntive to withdraw their services
from the public, lest they subject _thei'r éxpression to the whim of nondi_scrimination
laws and other government regulationé. But even if those profeSsi_onals continue to
serve the public, the quality of speech will never_thdess suffer becausé a compelled
speaker is ﬁot a genuine voice. ._The si:oriés told .by .those speékers, as the Amici
Wedding Photographérs have indicated, will be suboptimal and distracted with “no -
chancé at succeés.” [WPBr. 8 n.3; see also CatoBr. 23] Eventually, citizens lacking
refined expressive capabilities would suffer greatest, for they' are most iﬁ need of
the mouthpiece provided by professionals (like Elaine) who serve as an authentic
vbice in telling the stories of their customers.

CONCLUSION

| The‘First Amendment pfotects all who engage in expression, regardless of
their political, personal, public-policy, or religious views. It thus safeguards
(against a | _religious—discrimination claim) a | homosexual commercial
~ photojournalist who declines a request from the Westboro Baptist Church to create

pictures telling the story of an event disparaging homosexuals—just as surely as it
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 protects Elane Photography against the discrimination claim asserted here. Cf

Snyder v. Phelps, 131 S. Ct. 1207, 1216-1219 (2011) (case involving a Westboro
Baptist protest). Troublingly, though, if the First Amendment does not shield us
all, it guards none of us, and becomes an empty shell of what our Founders

intended it to be.
This result, unfortunately, does not deter Willock or her amici. They
disagree With the beliefs " and convictions of Elane Photography and its owners.

They considér misguided the Huguenins’ decision not to create pictures telling a

.story that expresses messages in conflict with their faith. They would rather the

Huguenins ‘act_ differently. The Legislature, the Commission, and others agree. But

- that is no cause for discounting or otherwise circumscribing First Amendment

freedoms. On the contrary, when popular sentiment or the Legislature" disagrees
with an expfession—baSed ciecision———in this case, the decisidn npt to create
expression conf/eying a particular message—it is precisely then that we need the
First Amendment most. For “the point of all speech protection . . . is to 1shieid just
those choices of content that in someone’s eyes are misguided, or even hurtful.”
Snyder, 131 S. Ct. at 1219 (quoting Hurley, 515 U.S. at 574).

But Willock and her amici decry the demands of the First Amendment, and
refuse to accept that the Constitution imposes modest limitatiqns on public-

accommodation nondiscrimination laws like NMHRA. They prefer the pblicy
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choices embodied in NMHRA over those enshrined in the First Amendment. They

think that under these circumstances the costs of the First Arrmndnient outstrip its

benefits. But that '-decisior'l is not for them, the Legislature, or even this Court to
make. Rather, “the American people” have already decided that “the benefits of
[First Amendment] restrictions on the Government outweigh the costs.” Stevens,

130 S. Ct. at 1585. All that remains is for this Court to affirm that truism.

49



2 el
FEERE 7

Date: January 23, 2013

Respectfully submitted,

ALLIANCE DEFENDING FREEDOM

0L U T b LI

Fordan W. Lorence -

'801 G St. NW, Suite 509

Washington, D.C. 20001

Tel: (202) 393- 8690
-and-

James A. Campbell

15100 N. 90th Street

Scottsdale, AZ 85260

Tel: (480) 444-0020

-and-

P/(/)%z%

Emil J. KIGW

MODRALL, SPERLING ROEHL, HARRIS &
SISK, P.A. :
Post Office Box 2168

Albuquerque, NM 87103

Tel: (505) 848-1800

Paul Becht

BECHT LAW OFFICE

7410 Montgomery Blvd. NE
Suite 103

Albuquerque, NM 87109
Tel: (505) 883-7311

Counsel for Elane Photography, LLC .

50



CERTIFICATE OF SERVICE |

‘We hereby certify that a true and correct copy of the f()regoing Petitioner
Elane Photography, LLC’s Brief in Response to Amici Curiae Briefs, was sent via
ﬁrst-c}as's mail to the following counsel of record this 23rd day of January, 2013:

Julie Sakura, Esq.
Lopez & Sakura LLP
Post Office Box 2246
Santa Fe, NM 87504

Tobias Barrington Wolff
Professor of Law - |
University of Pennsylvania Law School

3400 Chestnut Street

Philadelphia, PA 19104

Sarah Steadman
225 Villeros Street
Santa Fe, NM 87501

Counsel for Respondent
Vanessa Willock

Kerry Kiernan
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